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99-659, 102-251 99-659

(@) IN GENERAL.--After February 28, 1977, no
foreign fishing vessel shall engage in fishing within the
exclusive economic zone [or specia areas|*, or for
anadromous species or Continental Shelf fishery
resources beyond such zone or areg[s]*, unless such
vessel has on board a valid permit issued under this
section for such vessal.

(b) APPLICATIONS AND PERMITS UNDER

GOVERNING INTERNATIONAL FISHERY
(2) FORMS.--The Secretary, in consultation

with the Secretary of State and the Secretary of the

department in which the Coast Guard is operating,

shall prescribe the forms for permit applications

submitted under this subsection and for permits

issued pursuant to any such application.

95-354, 97-453, 99-659
(3) CONTENTS.--Any application made under
this subsection shall specify--

(A) the name and official number or other
identification of each fishing vessel for which a
permit is sought, together with the name and
address of the owner thereof;

(B) the tonnage, hold capacity, speed,
processing equipment, type and quantity of
fishing gear, and such other pertinent
information with respect to characteristics of
each such vessel as the Secretary may require;

(C) each fishery in which each such vessel

wishes to fish;

(D) the estimated amount of tonnage of fish
which will be caught, taken, or harvested in
each such fishery by each such vessel during
the time the permit isin force;

(E) the amount or tonnage of United States
harvested fish, if any, which each such vessel
proposes to receive at sea from vessels of the
United States;

(F) the ocean area in which, and the season

97-453
(5) ACTION BY COUNCIL.--After
receiving a copy or summary of an application
under paragraph (4)(C), the Council may prepare

(1) ELIGIBILITY .--Each foreign nation with
which the United States has entered into a governing
international fishery agreement shall submit an
application to the Secretary of State each year for a
permit for each of its fishing vessels that wishes to
engage in fishing described in subsection (a). No
permit issued under this section may be valid for
longer than a year; and section 558(c) of title 5, United
States Code, does not apply to the renewal of any
such permit.

or period during which, such fishing will be

conducted; and

(G) dl applicable vessel safety standards
imposed by the foreign country, and shall include
written certification that the vessel is in compliance
with those standards;
and shall include any other pertinent information and
material which the Secretary may require.

95-354, 96-470, 97-453, 99-659

(4) TRANSMITTAL FOR ACTION.--Upon
receipt of any application which complies with the
requirements of paragraph (3), the Secretary of State
shall publish a notice of receipt of the application in the
Federal Register. Any such notice shall summarize the
contents of the applications from each nation included
therein with respect to the matters described in
paragraph (3). The Secretary of State shall promptly
transmit--

(A) such application, together with his
comments and recommendations thereon, to

the Secretary;
(B) a copy of the application to the Secretary of
the department in which the Coast Guard

is operating; and
(C) acopy or asummary of the application to

the appropriate Council.

and submit to the Secretary such written comments
on the application as it deems appropriate. Such
comments shall be submitted within 45 days after the
date on which the application is received by the
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Council and may include recommendations with
respect to approva of the application and, if
approval is recommended, with respect to
appropriate conditions and restrictions thereon.
Any interested person may submit comments to
such Council with respect to any such application.
The Council shall consider any such commentsin
formulating its submission to the Secretary.

95-453, 99-659

(6) APPROVAL.--

(A) After receipt of any application
transmitted under paragraph (4)(A), the

Secretary shall consult with the Secretary of
State and, with respect to enforcement, with the
Secretary of the department in which the Coast
Guard is operating. The Secretary, after taking
into consideration the views and
recommendations of such Secretaries, and any
comments submitted by any Council under
paragraph (5), may approve, subject to
subparagraph (B), the application, if he
determines that the fishing described in the
application will meet the requirements of this
Act, or he may disapprove all or any portion of
the application.

(B) (i) In the case of any application which

95-354, 104-297

(7) ESTABLISHMENT OF CONDITIONS
AND RESTRICTIONS.--The Secretary shall
establish conditions and restrictions which shall be
included in each permit issued pursuant to any
application approved under paragraph (6) or
subsection (d) and which must be complied with
by the owner or operator of the fishing vessel for
which the permit isissued. Such conditions and
restrictions shall include the following:

(A) All of the requirements of any applicable
fishery management plan, or preliminary fishery
management plan, and any applicable Federal or
State fishing regulations.

(B) The requirement that no permit may be
used by any vessel other than the fishing vessel

specifies that one or more foreign

fishing vessels propose to receive at sea
United States harvested fish from vessels of the
United States, the Secretary may approve the
application unless the Secretary determines, on
the basis of the views, recommendations, and
comments referred to in subparagraph (A) and
other pertinent information, that United States
fish processors have adequate capacity, and
will utilize such capacity, to process all United
States harvested fish from the fishery
concerned.

(i) The amount or tonnage of United States

harvested fish which may be received

at sea during any year by foreign fishing
vessels under permits approved under this
paragraph may not exceed that portion of the
optimum yield of the fishery concerned which
will not be utilized by United States fish
processors.

(iii) In deciding whether to approve any
application under this subparagraph, the
Secretary may take into

account, with respect to the foreign nation
concerned, such other matters as the Secretary
deems appropriate.

pursuant to an application approved under
paragraph (6)(B) or subsection (d), the restriction
that the foreign fishing vessel may not receive at
sea United States harvested fish from vessels of the
United States.

(E) If the permit isissued pursuant to an
application approved under paragraph (6)(B), the
maximum amount or tonnage of United States
harvested fish which may be received at seafrom
vessals of the United States.

(F) Any other condition and restriction related
to fishery conservation and management which the
Secretary prescribes as necessary and appropriate.

96-470

(8) NOTICE OF APPROVAL.--The Secretary

for which it is issued.
(C) The regquirements described in section
201(c)(1), (2), and (3).
(D) If the permit is issued other than

shall promptly transmit a copy of each application
approved under paragraph (6) and the conditions and
restrictions established under paragraph (7) to--

(A) the Secretary of State for transmittal to the



foreign nation involved;

(B) the Secretary of the department in which
the Coast Guard is operating; and

(C) any Council which has authority over
any fishery specified in such application.

(9) DISAPPROVAL OF
APPLICATIONS.--If the Secretary does not
approve any application submitted by a foreign
nation under this subsection, he shall promptly
inform the Secretary of State of the disapproval
and his reasons therefore. The Secretary of State
shall notify such foreign nation of the disapproval
and the reasons therefor. Such foreign nation,
after taking into consideration the reasons for
disapproval, may submit a revised application under
this subsection.

96-561, 99-272, 101-627

(10) FEES--

(A) Fees shall be paid to the Secretary by
the owner or operator of any foreign fishing
vessel for which a permit has been issued
pursuant to this section. The Secretary, in
consultation with the Secretary of State, shall
establish a schedule of reasonable fees that shall
apply nondiscriminatorily to each foreign nation.

(B) Amounts collected by the Secretary
under this paragraph shall be deposited in the
general fund of the Treasury.

(11) ISSUANCE OF PERMITS--If aforeign
nation notifies the Secretary of State of its
acceptance of the conditions and restrictions
established by the Secretary under paragraph (7),
the Secretary of State shall promptly transmit such
notification to the Secretary. Upon payment of the
applicable fees established pursuant to paragraph
(20), the Secretary shall thereupon issue to such
foreign nation, through the Secretary of State,
permits for the appropriate fishing vessels of that
nation. Each permit shall contain a statement of al
conditions and restrictions established under
paragraph (7) which apply to the fishing vessel for
which the permit is issued.

(c) REGISTRATION PERMITS.--The Secretary
of State, in cooperation with the Secretary, shall issue
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annually aregistration permit for each fishing vessel of a
foreign nation which is a party to an international fishery
agreement under which foreign fishing is authorized by
section 201(b) and which wishes to engage in fishing
described in subsection (a). Each such permit shall set
forth the terms and conditions contained in the agreement
that apply with respect to such fishing, and shall include
the additional reguirement that the owner or operator of
the fishing vessel for which the permit is issued shall
prominently display such permit in the wheelhouse of
such vessel and show it, upon request, to any officer
authorized to enforce the provisions of this Act (as
provided for in section 311). The Secretary of State,
after consultation with the Secretary and the Secretary of
the department in which the Coast Guard is operating,
shall prescribe the form and manner in which applications
for registration permits may be made, and the forms of
such permits. The Secretary of State may establish,
require the payment of, and collect fees for registration
permits; except that the level of such fees shall not exceed
the administrative costs incurred by him in issuing such
permits.

104-297
(d) TRANSSHIPMENT PERMITS-

(1) AUTHORITY TO ISSUE PERMITS.--The
Secretary may issue a transshipment permit under this
subsection which authorizes a vessel other than a
vessel of the United States to engage in fishing
consisting solely of transporting fish or fish products
at sea from a point within the exclusive economic zone
or, with the concurrence of a State, within the
boundaries of that State, to a point outside the United
States to any person who--

(A) submits an application which is approved
by the Secretary under paragraph (3); and
(B) pays afee imposed under paragraph (7).

(2) TRANSMITTAL.--Upon receipt of an
application for a permit under this subsection, the
Secretary shall promptly transmit copies of the
application to the Secretary of State, Secretary of the
department in which the Coast Guard is operating, any
appropriate Council, and any affected State.

(3) APPROVAL OF APPLICATION.--The
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Secretary may approve, in consultation with the
appropriate Council or Marine Fisheries
Commission, an application for a permit under this
section if the Secretary determines that--

(A) the transportation of fish or fish
products to be conducted under the permit, as
described in the application, will be in the
interest of the United States and will meet the
applicable requirements of this Act;

(B) the applicant will comply with the
reguirements described in section 201(c)(2)
with respect to activities authorized by any
permit issued pursuant to the application;

(C) the applicant has established any bonds
or financia assurances that may be required by
the Secretary; and

(D) no owner or operator of avessel of the
United States which has adequate capacity to
perform the transportation for which the
application is submitted has indicated to the
Secretary an interest in performing the
transportation at fair and reasonable rates.

(4) WHOLE OR PARTIAL APPROVAL .--
The Secretary may approve al or any portion of an
application under paragraph (3).

(5 FAILURE TO APPROVE
APPLICATION.--1f the Secretary does not
approve any portion of an application submitted
under paragraph (1), the Secretary shall promptly
inform the applicant and specify the reasons
therefor.

(6) CONDITIONS AND RESTRICTIONS.--
The Secretary shall establish and include in each
permit under this subsection conditions and
restrictions, including those conditions and
restrictions set forth in subsection (b)(7), which
shall be complied with by the owner and operator
of the vessel for which the permit is issued.

(7) FEES.--The Secretary shall collect afee for
each permit issued under this subsection, in an
amount adequate to recover the costs incurred by
the United States in issuing the permit, except that
the Secretary shall waive the fee for the permit if

the foreign nation under which the vessdl is registered
does not collect afee from a vessel of the United
States engaged in similar activities in the waters of
such foreign nation.

104-297
(e) PACIFIC INSULAR AREAS.---

(1) NEGOTIATION OF PACIFIC INSULAR
AREA FISHERY AGREEMENTS--The Secretary
of State, with the concurrence of the Secretary and in
consultation with any appropriate Council, may
negotiate and enter into a Pacific Insular Area fishery
agreement to authorize foreign fishing within the
exclusive economic zone adjacent to a Pacific Insular
Area--

(A) in the case of American Samoa, Guam, or
the Northern Mariana Islands, at the request and
with the concurrence of, and in consultation with,
the Governor of the Pecific Insular Area to which
such agreement applies; and

(B) in the case of a Pacific Insular Area other
than American Samoa, Guam, or the Northern
Mariana Islands, at the request of the Western
Pacific Council.

(2) AGREEMENT TERMS AND
CONDITIONS.--A Pacific Insular Area fishery
agreement--

(A) shall not be considered to supersede any
governing international fishery agreement currently
in effect under this Act, but shall provide an
aternative basis for the conduct of foreign fishing
within the exclusive economic zone adjacent to
Pacific Insular Areas;

(B) shall be negotiated and implemented
consistent only with the governing internationa
fishery agreement provisions of thistitle
specifically made applicable in this subsection;

(C) may not be negotiated with a nation that is
in violation of a governing internationa fishery
agreement in effect under this Act;

(D) shall not be entered into if it is determined
by the Governor of the applicable Pacific Insular
Area with respect to agreements initiated under
paragraph (1)(A), or the Western Pacific Council
with respect to agreements initiated under



paragraph (1)(B), that such an agreement will
adversely affect the fishing activities of the
indigenous people of such Pacific Insular Areg;
(E) shall be valid for a period not to exceed
three years and shall only become effective
according to the procedures in section 203; and
(F) shall require the foreign nation and its
fishing vessels to comply with the requirements
of paragraphs (1), (2), (3) and (4)(A) of section
201(c), section 201(d), and section 201(h).

(3) PERMITS FOR FOREIGN FISHING.--

(A) Application for permits for foreign
fishing authorized under a Pacific Insular Areas
fishing agreement shall be made, considered and
approved or disapproved in accordance with
paragraphs (3), (4), (5), (6), (7) (A) and (B),
(8), and (9) of subsection (b), and shall include
any conditions and restrictions established by
the Secretary in consultation with the Secretary
of State, the Secretary of the department in
which the Coast Guard is operating, the
Governor of the applicable Pacific Insular Area,
and the appropriate Council.

(B) If aforeign nation notifies the Secretary
of State of its acceptance of the requirements of
this paragraph, paragraph (2)(F), and paragraph
(5), including any conditions and restrictions
established under subparagraph (A), the
Secretary of State shall promptly transmit such
notification to the Secretary. Upon receipt of
any payment required under a Pacific Insular
Area fishing agreement, the Secretary shall
thereupon issue to such foreign nation, through
the Secretary of State, permits for the
appropriate fishing vessels of that nation. Each
permit shall contain a statement of all of the
requirements, conditions, and restrictions
established under this subsection which apply to
the fishing vessel for which the permit is issued.

(4) MARINE CONSERVATION PLANS.--
(A) Prior to entering into a Pacific Insular
Areafishery agreement, the Western Pacific
Council and the appropriate Governor shall
develop a 3-year marine conservation plan
detailing uses for funds to be collected by the
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Secretary pursuant to such agreement. Such plan
shall be consistent with any applicable fishery
management plan, identify conservation and
management objectives (including criteria for
determining when such objectives have been met),
and prioritize planned marine conservation projects.
Conservation and management objectives shall
include, but not be limited to--

(i) establishment of Pacific Insular Area
observer programs, approved by the Secretary
in consultation with the Western Pacific
Council, that provide observer coverage for
foreign fishing under Pacific Insular Area
fishery agreements that is at least equal in
effectiveness to the program established by the
Secretary under section 201(h);

(i) conduct of marine and fisheries
research, including development of systems for
information collection, analysis, evaluation, and
reporting;

(iii) conservation, education, and
enforcement activities related to marine and
coastal management, such as living marine
resource assessments, habitat monitoring and
coastal studies;

(iv) grants to the University of Hawaii for
technical assistance projects by the Pacific
Island Network, such as education and training
in the development and implementation of
sustai nable marine resources devel opment
projects, scientific research, and conservation
strategies; and

(v) western Pacific community-based
demonstration projects under section 112(b) of
the Sustainable Fisheries Act' and other coastal
improvement projects to foster and promote the
management, conservation, and economic
enhancement of the Pacific Insular Areas.

(B) In the case of American Samoa, Guam, and
the Northern Mariana Islands, the appropriate
Governor, with the concurrence of the Western
Pacific Council, shall develop the marine
conservation plan described in subparagraph (A)

The editors assume this reference should be to section 111(b) of the
Sustainable Fisheries Act (P.L. 104-297). See the note about Demonstration
Projects after section 305 of the Magnuson-Stevens Act.
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and submit such plan to the Secretary for
approval. In the case of other Pacific Insular
Aresas, the Western Pacific Council shall develop
and submit the marine conservation plan
described in subparagraph (A) to the Secretary
for approval.
(C) If a Governor or the Western Pecific
(5) RECIPROCAL CONDITIONS.--Except
as expressly provided otherwise in this subsection,
a Pacific Insular Area fishing agreement may
include terms similar to the terms applicable to
United States fishing vessels for access to similar
fisheries in waters subject to the fisheries
jurisdiction of another nation.

(6) USE OF PAYMENTSBY AMERICAN
SAMOA, GUAM, NORTHERN MARIANA
ISLANDS.--Any payments received by the
Secretary under a Pacific Insular Area fishery
agreement for American Samoa, Guam, or the
Northern Mariana Islands shall be deposited into the
United States Treasury and then covered over to
the Treasury of the Pacific Insular Areafor which
those funds were collected. Amounts deposited in
the Treasury of a Pacific Insular Area shall be
available, without appropriation or fiscal year
limitation, to the Governor of the Pacific Insular
Area-

(A) to carry out the purposes of this
subsection;

(B) to compensate (i) the Western Pacific
Council for mutually agreed upon administrative
costs incurred relating to any Pacific Insular
Areafishery agreement for such Pacific Insular
Area, and (ii) the Secretary of State for mutually
agreed upon travel expenses for no more than 2
Federal representatives incurred as a direct
result of complying with paragraph (1)(A); and

(C) to implement a marine conservation plan
developed and approved under paragraph (4).
(8) USE OF FINES AND PENALTIES.--In the

case of violations occurring within the exclusive
economic zone off American Samoa, Guam, or the
Northern Mariana |slands, amounts received by the
Secretary which are attributable to fines or

Council intends to request that the Secretary of
State renew a Pacific Insular Area fishery
agreement, a subsequent 3-year plan shall be
submitted to the Secretary for approval by the end
of the second year of the existing 3-year plan.

(7) WESTERN PACIFIC SUSTAINABLE
FISHERIES FUND.--Thereis established in the
United States Treasury a Western Pacific Sustainable
Fisheries Fund into which any payments received by
the Secretary under a Peacific Insular Area fishery
agreement for any Pacific Insular Area other than
American Samoa, Guam, or the Northern Mariana
Islands shall be deposited. The Western Pacific
Sustainable Fisheries Fund shall be made available,
without appropriation or fiscal year limitation, to the
Secretary, who shall provide such funds only to--

(A) the Western Pacific Council for the purpose
of carrying out the provisions of this subsection,
including implementation of a marine conservation
plan approved under paragraph (4);

(B) the Secretary of State for mutually agreed
upon travel expenses for no more than 2 Federal
representatives incurred as a direct result of
complying with paragraph (1)(B); and

(C) the Western Pacific Council to meet
conservation and management objectives in the
State of Hawaii if monies remain in the Western
Pacific Sustainable Fisheries Fund after the funding
requirements of subparagraphs (A) and (B) have
been satisfied. Amounts deposited in such fund
shal not diminish funding received by the Western
Pacific Council for the purpose of carrying out
other responsibilities under this Act.

penalties imposed under this Act, including such sums
collected from the forfeiture and disposition or sale of
property seized subject to its authority, after payment

of direct costs of the enforcement action to all entities
involved in such action, shall be deposited into the



Treasury of the Pacific Insular Area adjacent to the
exclusive economic zone in which the violation
occurred, to be used for fisheries enforcement and
for implementation of a marine conservation plan
under paragraph (4).

104-297, sec. 105(¢e)

Note ATLANTIC HERRING TRANSSHIPMENT--
Within 30 days of receiving an application, the Secretary
shall, under section 204(d) of the Magnuson Fishery
Conservation and Management Act, as amended by this
Act [Public Law 104-297], issue permitsto up to fourteen
Canadian transport vessels that are not equipped for fish
harvesting or processing, for the transshipment, within the
boundaries of the State of Maine or within the portion of
the exclusive economic zone east of the line 69 degrees 30
minutes west and within 12 nautical miles from the
seaward boundary of that State, of Atlantic herring
harvested by United States fishermen within the area
described and used solely in sardine processing. In
issuing apermit pursuant to this subsection, the Secretary
shall provide awaiver under section 201(h)(2)(C) of the
Magnuson Fishery Conservation and Management Act,
as amended by this Act: Provided, That such vessels
comply with Federal or State monitoring and reporting
requirements for the Atlantic herring fishery, including the
stationing of United States observers aboard such
vessels, if necessary.
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